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Onder the "cooaercial speech doctrine," corporations 
were restricted for many Years from speaJci^g out on public issues or 
engaging in, certain advertising practices. This "doctrine" was based 
.on a case from the 19i*0s, in which the court ruled that purely 
commercial advertising had no constitutional protection from 
'government restraint. SincJ. 1975, however, the Supreme Court has 
repeatedly. expanded the Pi*fet Amendment protection accorded to 
"commercial speech." The eSrly decisions focused on the rigirts of 
individual consumers to receive Information on controversial products 
and services. Subsequent rulings permitted advertising for 
prescription drugs and professional and legal services. In, 1978, the 
Court specifically affirmed the^pight of corporations to speak out on 
controversial public issues and set down strict guidelines to be used 
in evaluating any state law or regulation used to restrict corporate' 
freedom of speech. In three rulings, the court recognized the 
difference between ptfrely commercial speech such as advertising and 
noncommercial corporate speech such as that used by public relations 
practitioners. It mav still, however, require years of additional 
court decisions to clearly spell out the rights of corporations under 
the new. rules. (HTH) 
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* ^ INTROboCTIpN 



Between 1975 and 1980, there was a quiet le«gal revolution 
that extended First Am^endment protection to American 
corporations. Oncef saddled with many restrictions on their right* 
to speak out on public issues, corporations now have extensive 
First Amendment protection, ' Co't'porate public relations 
practitioners are finally beginning to achieve ^ the kin'd of 
Constitutional rights^jp-joyed for 200 years by journalists. 

The Supreme Court has repeatedly expanded the ConstitutionaJ. 
.protection afforded to "commercial sp^ch" in recent years. At 
firsts the decinsions focused on the rights of individual 
consumers to receive commercial Information '^bout such 
controversial products and ^er ^ices^ as contraceptives and. 
abortions,] Then the Supreme Court decf^red that a sftate may not 
prohibit jprice ady^ertisi^g bf priescr iption drugs/ and that 
profes$ionals such as lawyers may not be forbidden to advertis^ 

; , / ■ ■ - ■ ■ * / ' 

their services ^nd princes; *[phe high court even held that a city 
may not outlaw real Estate "for sale" signs, on homeowners' front ^ 
lawns; - , * 



Howeverr none of this directly affected American's major 
corporations. Under myriad .ilEate and federal regulations, they 
were clearly secopd-class citizens when itteame to First 
A^iiendment rights. But in a landmark 1978 decision. First 
nat i ona l MnK v. jiell&tti.J- the supreme Court specifically 
affirmed the right'of c!|orporations . to spealj; out on controversial 
public issues. Then in!l980, the Supreme Court. handed down^two 
more very ^important deqisions th^t extended and formalized the 



First Amenidinent ri*ghtB of corporations: Central Hudson fijafi A 
mfifiixic .CjCX^ ^jl Public Service Comm ission ^ and Consolidat e'd 
^dison Co, Public Servjice Comm ispipn .3 jn these cases, the 
Supreme*^ Court not only said unequivocally t^at corporations have 
a right to speak ^ut on controversial issues, but also set down 

• ; - ; ^ t 

strict .guidelines to be used in evaluating any state law or 
regulation that purports to restrict corporate freedom of speech^ 

Signif icarhtly, the Supren\e Court recognized the difference 
between (iurely commercial speech (i.e. advertising designed bo 
improve the salet perf ormance^of a produpct or service) and non- 
\:ommeEcial . corporate speech (such as the ^ind of idea or image- 
oriented materials typically produced and disseminated by public 
relations practitioners). The court extended more First 
Amendment protection to this non^commercial form of corporate 
speech than to commercial speech. 

Taken as. .a group, t^e £1jl&^ Naiiional fjailAf Central Hudson 
aPnd Consolidated Edison decisions r epresenc^si^ram^ tic victory 

for corpor ate< publ ic relations practitioners, Unshackling them 

\ ■ 

from arbitrary lawi^ in many states. But these victories have 
attracted surprisingly little attention, considering their 
impact. For example, dven the .new 1981 edifion of one of the 
hation'g^ leading m^ia law texts law says almost nothing about 
these Supreme Court ^ecisions.^^ 

This paper traces the evolution of Fi rst Amendment 
protection for corporate speech through its development from the 
oXder commercial speech doctrine, and then discusses the three 
key corporate speech decisions. 



, THE FIR^ANBNDNEHT AMD kOHMKRCIAL SPEECH 

For many ycars^ the prevailing rule was that commercial 
speech^ had no First Amendment protection.' If a particular 
expression of fact or opinion could be dismissed as "commercial 
speech^" it could be suppressed by law. Even clearly non- 
commercial speech b]fl^corporafcions cjould be arbitrarily banned. 
Under the "commercial speech do9triner" as it came to be known^ 
corporations and others whose speeclfi was*; cLassified as 
"commercial" were at the mercy of every ^^rm of government/ 
without the Constitutional safeguartSs afforded tO/ most other . 
kjfnds of speech and publishing. The resul^t/ of course, was a 
variety . of state and .federal laws tesi^ricting corporations that^ 
sought to speak put on, the issues. For instance, manij states * 
banned or severely lami^ted corporate advocacy of ballot issues a^ 
well as corporate sup^rt)for partisan candidates. More9verr 
regulators imposed limits on advertising or eveh pamphleteering 
by regulated in^ustr i es', * such as gjrlva tely-owne.d utility* 



companies. ' ^ 



That all changed in the late 1970s, as the U.S. Supreme 
Court handed down a series of decisions establishing new Firsts 
Amendment protection first for comm^rcia^ speech and then for y 

V 

corporate speech. , The 'cases that pt;pduced this dramatic' change ^ 
represent one of the best examples of""American law evolving 
thrbilgh' judicial precedent to be found anywhere^ in the mass 
commlinications field. ' . 

The starting, point for this summary is a 1942 Supreme <;ourt 



decision that denied First Aurendment protection to commerciaiT 
*spee£:h^ a landmark ruling that stood^ up for many ye^rs. That 

f ' ' • . ;\ 

case is Valeh-tjn^ Chreatensen .5 jt stemmed from a biiarre 
situation. Jus\ before World War 11^ a man named^F^J. Chrestensen 
acquired a surplus U.S. Navy submarine^ and tr;ed to dock it at a 
city-orwned wharf in l)ew York C|.ty.^ City ^authorities wouldn't let 
him^ and he had to arrange for other dock facilities. Next^ he 



.^ta^ted advextisinjg guided tours of the submar ihe, but city 
officials wouldn't l^t him^ distribute his handbills on city 
• street^ because^^i) anti-littfer ordinance banned all but political 
~ ^^6"^ lets. So h^^adde'd a no«te criticizing city officials for 
r^efusiirg him dockage to the bafck of the handbill." Then he took 
the citi^^to co^irt for denyirig his right to distribute literature. 
^ >The Supreme Court had just recognized that xigl>^t in the Jehovah's; 
Witness cases. ^ \ * 

when his lease reached the Sup^jpie "tourt^ Chrestensen was in 
• for a surprise. The high court said his back-bf^the-handbill 
political statement was really \a ruse to justify a purely 

commercial^ adverti-sement. That was different from the Jehovah's 

— ^ , ^ 

Witness cases, th^ court said. Where purely' commercial 

\ /- ' ' 

. advertising , is involved, there are no Constitutional, riefetraints * 
0T\ government ^regulation, th#v court ruled. 

^or many years, Valentine v, Chrestensen was regarded as theV 
prevailing j udi cial precedent -on commercial speech. The'. 
Constitutronal rights of America's corporations had been dealt a 
severe, blow in a case where no corporation was even before^the 
court, a case in which the court fociised on the bizarre behavior 
of an eccentric individual. , Much could be said of the unfairness 



of this^ but it was the law 'of the land. In fact^ when the 
' lanijmarlc Jisj^ ££LLk Times v. Sullivan ^ libel decision was announced 
in 196.4^ the couriT went ^ to some length to explain why the 
y^l^JQiuilUB rule SidVt apply (the S ullivan libeT suit resulted 
from an advocacy adv'ertisement placed by, a civil rights group). 
The court slfed the ad involved in the Sullivan d.ase was an^dea 
advertisement by a nog-profit political group^ not a profit- 
seeking ad for a commercial procJuct or service as in Va:|.pnt i pe, 
Thus^ the Valentine rule stiil denied Flreft Amendment pi^tectiop 
to commercial advertising and other forms ot ciorporate speech fOr 
ano^er decade^ despite UsM XSUSX Timfifi ^ Sullivan . 

In 1973, the Supreme Court again stood by that view, this 
time in a case involving the "help wanted?, ads i'^n a large 
newspaper^rlh Pittsburgh ^ Pittsburgh Commispign sm Human 

Relationsp^ the human relations commission ordered tlie newspaper 
to stop] classifying its employment ads as "Jobs" - Male Interest" 
and "Jobs - Female Interest." The. newsp^er contended that there 
were^j editorial judgments inherent <in the decision to classify job 
openinqs that way^, and that those judgments were protected by the 
First Aiaexjdment. , 

The Supreme Court disagreed, and ruled that the classified 

♦ i • ' 

ads are not only commercial speech, but commercial speech 

^promoting an illegal form of discrimination as well. Th^.^court 

had no difficulty j.n ruling that whateve^ First Am,endment ' 

considerations might be involved were secondary to the city's 

right to outlaw advertising ^or an illegal commercial practice 

such as* sex discrimination. 



% 



However, there are limits to the Pittsburgh Press rule. In 
1979r the Pennsylvania Supreme Court ruled against the Pittsburgh 
Commis^on on Human Relations when it tried to stop the 
£lt^£]3iixcil] £X£^J5 from accepting "help wanted" ads from 
individuals indicating the age, sex, race, or religion of the job ^ 
seeker. The commission objected to Such language as, "salesman 
age 30," "born again Christian seeks work in Christian business," 
or "white woman" seeks domestic work. The ^tate high court said 
a job cseeker has a First Amendment right to communicate such 
information as this, even though most employers may not lawfully 
consider it in making a personnel decision. The U,S, Sujp^reme 
Cou;;t declined to review thiS' second Pittsburg h Press decision,^ 

) 

^ ^ THE BRBAKTHROOGH 

Only two years after the original Pi ttyj^Mr^h Press decision, 
^ the Suprj^e. Cour^t handed down the first of its major rulings 
extending First Amendment protection to commercial speech. That 
happened in Bigelow Virginia . ^0 / The Biqelow cask stemmed from 
a chain of events that hardly marked it as the precursor of new 
First Amendment rights tor major corporations. In fact, Jeffrey 
Bigelow might never have pursued his^ case had he realized it 
would eventfually lead to a gteat victory for corporate speech** 

The case arose in 1971 when Bigelow , published an ad in T he ^ 
Virginia W eekJ.y , an underground newspaper,, for an abortioij|^ 
sei^vicev^in New York,^ where abortions w^re legal at that time, 
e ^Supreme Court's decision allWing abortions in all states did 
\f come until 1973, and both abortions and abortion advertising 
were illegal in Virginia at that point,'<^^ \ ^ 

• - .9 
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Bi^elow was .prosecuted for violating the Virginia law, ^nd he 
appealed his conviction to the U.S. Supreme Court after it was 
upheld in the state courts. The result was'^a dramatic ahift in 
the commercial speech doctri.ne. The high court emphasized that 
the service in question was rSi^t i^llegal where it was offeredr and 
said the readers had a First Amendment right to receive this 
formation. The court distinguished this case from Pittsburgh 
PX£fiJi by pointing out, that the commercial activity in question 
there was illegal. But above allr th^e Supreme Court in aiaelfiM 
decided the^mere fact that this information appeared in the form 
, of an advertisement dTd' no^ tsiprive ^t of the First Amendment 
E(j/otection it would otherwise have. The high court said that 
henceforth if a valid purpose can be found for comme^rcial speech^ 
a state must be able to demonstrate a compelling fiiat£ interest • 
to justify prohibiting it^ 

Then in 1976, the Supreme Court took a giant additional step 
ti6ward protecting commercial speech^ under the First Amendment. 
In Virginia .state fioaid pharmacy Virginia Citizens Consumer 
Council. ^2 the Supreme Court overturned Virginia's state laws 
against advertising the prices of drugs. Ml^^y other states had 
•similar prohibitions on .drug price advertising, but the Supreme 
Court emphasizetT' the^^First Amendment right of consum,^r6 to 
receive the information , in overturning the state regulation^. 

Again, the court said the fatt that the informatf^ in 
question was commercial did not deny it First Amendment 
"protection. At this point, it seei^pd clear the old" Valentine 
Chrestensen doctrine was dead: /^'commercial speech did have 




7 io 



ERIC 



Constitutional protection, -Howeverr while/ the court recognized 

the importance of price advertising to \the free enterprise 

systenir it also emphasized that this ruling in no way affected 

the right of governments to control false and. m isleading 

! r 
advertising. Nor was it immediately apparent that this decision 

would affect state laws restricting non-commercial corporate 
speech. . * 

In 1977r the Supreme Court handed down three more decisions 
strengthening the First Amendment protection of commercial 
sp^ch. Firstr in LlJlJDAXJt Aa sociates W illingborc ^^ ^^le 

Supreme Court said homeowners have rf' First Amendment right to 

> 

place "for sa/le" signs in front of their homes. The town of 
WillingborOr New Jers^f had outlawed •'for sale** signs at a time^ 
wh^n the area's racial composition wjH| changing. There was 
considerable "white flighty* and city officials wanted to 
discourage panic selling by white homeowners. One way to do 
thisy the city felt^ was to keep it from appearing that entire 
neighborhoods were for sale. A real estate firm chalJ>enged the 
constitutionality of the ordinance. 1 

In defending^ the ordinance^ city officials pointed to the 
social importance cff racial integration and the evils of'-^white 
fli^t." AlsOf they saidr homeowners whj^ really need to sell 
their homes have other ways to advertise (by listing their homes 
with realtors- or using newspaper classified ads^ for instance)^ 
Never thelessf the Supreme Court ruled^gainst the city. In an 
opinion written by Justice Thurgood Marahallf the only Black .on 
the high courtr the majority said the city could not 
Constitutionally deprive its residents of the information that a 

11 V ■ 
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for 8ale**8ign offers, "If the ^dissemination of this information 
can be restricted, then every locality in the country can 
suppress any facts that reflect poorly on the locality,,,, " 
Marshall wrote, ' ^ 

The kind of speech Lingark protected was closer to typical 
corporate speech than anything protected in the previous cases, 
but the court still failed to specifically endorse corporate 
speech. Even though the ^ase was initiated* by a real Wstate 
firm, the court emphasized the First Amendment rights of 
individual /homeowner s rather than *the rights of brokers in its 
ruling, ^ ^ 

Next, the Supreme Cojurt handed do^n a commercial ' speech 
decision that was aot at all surprising in view of its ruling in 

ix^tertiat^Qnalp-*-^ the court overturned a variety of New York laws\ 
that restricted advertising of Contraceptive devices. Even 
though these devices were not illegal in New York., state laws 
prohibited advertising, in-store displays and even the sale of 
these products ex^apt by licensed pharmacists* Even pharmacists 
could not B^Vi them to anyone younger than age 16, The Supreme 
Court fouoro First Amendment violations in'these laws, and said 
there w^s no cjompelling state interest to justi,fy them*, as 

in Bi9e;iQW, I 



required 
In 

f ar-rea 



nid-v3^77, the Supreme Court announced one of its most 
Irig commercial sj/eech decisions, Batps v. Arizona State 
haL.^y/ That case overturned Arizona's rule against ^dvertisiijg 
by/lawyers, a rule similar to those found in nearly every other 



state. . The ^^ase invo;Lved'^a legal clinic run by two^ young 
lawyer^. The lawyers >jwere disciplined by the State Bar for 
advertising the j^rices of routine legal servicfs/prices that 
vere far below the 'going rate" charged , by other la\^ers. In 

ruling against the state bar, the supreme CoU^^ again emphasized 

\, . ' ■ ^ 

the First Amendment right of consumers to receive cTommercial 

inf oTmation. The court said, advepti^sij^ lawyers (.and. 

presumably qthe\ professionals)' could^ no^ Be/^rohH»lted unles.s it 

■ • ■■J.- * • ^ • 

. was misleading, or fraudulent. How.everr the coujrt expressed 

r'eiservations about ads that speak to the. quality of the services 
1 ♦ ■ ' ' . T 

Offered j("«e're the best lawyers in town"^, because siich adsXs 

could well be misleading.. \ * ' 

That warjiing about* misleading advertising by, professionals 
foreshadowed two more Supreme Court ^ rulings, Ohpa^ik vJ pli^o 
&La±£ Bax ABSOC^atiOfl^^ and £iifidjDfln &QS£J^*'^^ In Ohralik ^ 
the Supreme Court affirmed sanctions against a lawyer for 
soliciting new clients in^ a fashion that is sQmetimes called 
"ambulance chasing./ The court said ^the^First Amendment .does not 
preclude rules against that sort of conduct. 

In Friedman ^ the court went a step- f urtfarer, upholding Texas' 
ban on the use of trade names; by optometrists. The court said* a 
trade name could be misleading, and I liTTi^tjij^l i i1 not provide' 
consumers any important informatioh, as did tht^ commercial 
advertising in question in earlier .cases. The court said a trade 
name could be 'mi sleading because ther& could be a change of 
optometrists, (and thus a .change in the quality of service 
offered) without the name changing. Therefore, a state doe§ not 
violate the First Amendment by ^iequiring an optoi^etrist to 



'practi-ce under his own name rather than a trade name^'the court 
ruled, - This case was viewed as a sliight retreat by some^ and 
critics pointed out that it was customary and completely legal 
for law firms, for instance^ to continue ta use tjie names of the 
founding partners long after their deaths. The Los 'Angeles law 

^ firm of Gibson^ Dunn and CrutcheTr for instance^ is a prestigious 

fijTih employing mor^than 200 lawyers^ but Messrs, Gibsonr Dunn 

and Crutctter have long since passed away. Isn't such a nam'e 

really a tradename at some point? Couldn't t*a.t also be 

misleading? The cqoirt didn't v address that issu^. 

Nevertheless^ by the late 1970s^ /the old Valentine ju. 

Chrestensen ri^le^ which denied^lE^rst Amendment protection to^ 

commercial speech^ was clearly dead. In its placeT^T^e Supreme 

court^ had created a new rule that extended considerable 

protection to commercial speech. However^ in these cases the 

f^cus was on the First Amendment rigl)rts of individuals to receive 

the information much ifbre than on the right of corporations to 

communicate it. Corporations were still not emancipated from 

the ^rass of res^ictive -laws and regulations that effectively 

■ #^ 

muzzled them in so many important cQntextSt 

; , -■■ . ■ : / 

FIRST NATIONAL BANK V. BELLOTTI 6^E 

In 1978, the Supreme Court itook its first major step toward 
extending sepifrate First Amendment protectioti to corporations. 
Th^courtj finally rdled that, in the marketplace of ideas, 
corporations like individuals have a right to be heard on 
important! issues. 



in £ijLSi MfltiQnal BAOk X*. Bellotti ,. the Supreme Cour^ 
ovei^turned a Massachusetts law that forbade corporate advertising 
for or against ballot measures except when su<?h^a measure ?nright 
"materially affect* a ^company's business. In reaching this 
conclusion, the court ;4mphasized the importance of a free flow of 
inf orination> even #hen some of that information cc^mes from 

7/' ^ 9 I ■ '^^ 

corpor^ations r^thef than individuals.^ The aecisiot raised doubts 
about the Constitutionality of limits on corporate advertising 
for btallot. issues in about 30 other states. 

The Massachusetts law in question^^ applied to a variety of 
corporations, including banks,, insurance companies, utilities, 

y • . ^ ' * 

and all other firms incorporated under the st&te's laws. It 
impose^ fines of up to $50,000 on corporations, and $10,000 on 
their/ officers, for illegally spending money to speak out on 
ballfot issues. It narrowly defined ballot issues affecti^ng 
corporations to exclude many tax issues that would clearlyWffect 
"/the business prospects of a bank, for instance. The law 
specifically prohibited corporations from spending money to 
campaign for or against any proposal for a graduated individO^l 
income tax. 

The £i_LgLt Nationa l B^nk case arose during a 1976 election 
campaign,. When a measure establishing a graduated individual 
income tax was on the ballot. The First National Bank and a 
number of other corporations wanted to express their views on 
this issue, but Attorney General Bellotti declared that he would 
prosecute if they did so. The bank challenged the law^ as 
unconstitutional and the Massachusetts Supreme JudiciaoL Court«^ 
upheld its Constitutionality. The bank appealed to the U. • 



Supreme Court. 
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Massachusetts tried to defend its ban* on corporate political 
' ^^adVertis/ng by arguing .that corporations have so in^ch money they"^ 
could^rbwn out other viewpoints if allowed ^to advertise. 
However, there was no evi13)Bnce presented to prove that, and the 



court wasn't persuadejd. 



The state also claimed that 



corporations, as crieaturcts of the state,, had only such rights as 
the state chose to give , them. Hence, corporations had far fewer 
rights than natural person^, and were not entitled to any First 
^^mendment protection, t^ie state contended. Again, the "Mpreme 
Court rejected that argument. \ 

The Supreme Court noted that the Massachusetts law allowed 
corporations engag.edl- in mass communications (newspapers, 
television station*, etc.) to say anything they .pleased on 

lied that->f re^edom to other corporations. 




political issuesy-buj 

The Supreme Court said that, if anything, banks and ot^er 

f inanVi^rlvjjistitutions might be better informed on economic 

issues than the mass media. "...(T)he press does not have a 

, monopoly on either the First Amendmjgjit or the ability to 

enlighten," the five-member majority wrote. ■'■^ The court added: 

^ ^- 
"We thus find no support in the First or Fourteenth Amend- 
ment, or in the decisions of this court, for •the proposition 
that speech that otherwise would be within the protection 
of the First Amendment loses that protection simply because 
its source is a corporation that cannot prove, to the 
satisfaction of a court, a material effect qn its business 
or property. "^^ ; • 

Ma^ssachusetts ■ alsp argued that the law was necessary to 

.prevents corporations from taking positions not supported by all 

of thelir shareholders.^ Such a law is necessary to protect 



] 
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• minority int^retsts among shareh^ders, the eitate contended. The 
court dismi,fes^d this argument by pointing^ut Chat tW^law did 
not apply to many other types of organizations thati><also have 

potentially disenchanged minorities among their members or 

\ ^ ' ' 

shareholders: labor unioriis and business trusts, for instance. 

Also, the court noted that the law did not prohibit lobbying or 

other political activities by corporations, activities sure ti^ 

offend disendhanted mi^^iorities among stocKholders, ^ 

The court also took note of the.state's apparent intention 

in writing such a law. Seemingly, the idea v^*as to tip the scales 

of public opinion in one direction as opposed tp another, by 

'^t'" • ' - ' 

gxvmg those on one side of an issue full freedom to speak out 

\ .. . 

while denying the same privileges to the otheir side: ^ 

"If a ^legislature may direct business corporat,i6ns to 
'stick to business', it also may" limit other corpor- 
ations — religious, charitable or civil — to their 
respective 'bus-iness' when addressing the public 
Such power in government to channel the expression 
of views is unacceptable under the First Amendment. 
Espeipially where, as here, the legislature's suppres- 
sion of speech suggests^n attempt to give one side 
of a debatable public gui^tion an advantage in expres- 
,sing i;ts views to the people, the First Alftendment is ' 
plainly of fended. ^ - 

In short, the Supreme Court said corporations have a right 

to speak on public issues, even if their financial ^resources 

would enable them to be "eloquent"? and convincing, perhaps 

through good public relations practices. ' - 

r 

Thus, UjLSi National fiank ^ Bellotti was a major victory 
for corporate speech. The high court isaid a state law ^hat 
abridges corporate f reedoiff of speech must be justified' by a 
com pelling ^ state ^nterest ^ and that Massachusetts had not 
identified any suCh interest to justify its law. As a result. 



^ the law was held unconstitutional. ^ , * . 

However, Supreme Court's Zixai National fiaak decision 

was not an absolute vindication of cbrporate speech rights. For 
example^ the majority made it clear' they were npt overturning 
state or federal laws limi'tihg or forbidding corpora t^ 
contributions to candidates in partisan elections. In that 
insfcancer there is potential for/political ihflUence peddling and 
the (^eation of political debtsrf-dangers that governments' itave a 
right t6 prevent by legislation^ the court, said. / 
\ Mdr^over, the; £jxBi National Bank decision did nothing to 
create a corporate r^ght of acces^ to the mass media. 
Broadcasters may stilJ. turn down carporations that \seek ; to 
ej^ress/opihion^ inistead of selling products — and ^^(ny routinely 
do. so. 22 All the decision said was- t^at^ if the m^dla are 
willing to publish or broadcast thein, corporate statements on 
pubjic issues canaot be pji^hibited ju^st because they come from 
corporations rather tl^n f torn individuals, churches ojo labor 
unions. * " * . * 

Despite its limitations^ the' £ij;^ National B^nk case was a 
major victory for corppratidhs. It settled^.. hopefully once and 
for all, the q^iestion of whether the First Amendment pfotects 
corporate speech on non-rproduct-oriented t'ppics.j Alt does. 



THE CENTEtAL QDDSOH AHD COH EDISON 'StSSSS^^S 
In 1980, the Suprem^B Court handed dpwn twfe,/ more very 

* ; 

important decisions expanding the First Amendment protection 
available to corpora tionsl . la th^se two cases, the court upheld 



the right- of large privately-owned utilities to advertise for 
more business or to enclose public relations material with 
utility bills. 

* * 
Decided the same day but separately .^ Ceny^^l pudson fias and 

^'lectriJE Corp. Yjl Publics Service Comm ission SiL New York and 
^ Consolidated Edisoh Co, }u Public Service Commission of I^eyy XfiUi 
represent significant vix^ipriefe for corporations seeking to speak 
out on the issues, ^ 

Both cases stemmed from rules the Public Service Commission 
y:^dopted iirT.977. The commission prohibited advertising that 
^encouraged mare consumption of utility services, a rule intended 
" to foster energy conservation. Second, the commission told 
utilities not tp insert any written material, in billing envelopes 
that^ discussed "political mattery" or ."contro^r^ail issues of 
public- policy." The two large utility companies challenged the 
new rules, but they lost in the New York state courts.' The 
^^state's highe^ court found the ban on inserts with bills to be a 
rea^onabl^ regulation of the^time,t> place and manner of speech, 
• and said . the yblai^ on pro-consumption advertising was<^ustif led 
becau^^he need to consef»e^nt\^eiqhe^ the slight free spe'^ech 
is^ue involved. The V(e^ York court^ said advertii|ing had limited'^ 
value in "the non--^ompe|i^|(fve market in which electric 
corporations ^efat^^"23 \ ' ' ^ 

The U.'ff. Supreme Court reversed^ the New York courts on both 
points, fhe ma jori ty said the on promotional advert;ising 

would have^«ly a "highly speVthla ti ve" effecu on energy 
consumption or utility rates, and thus a total ban was going too 
far. ^he couryu s^id the ban on bill inserts was an excessive 
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restrictibn of corporations' First Amendment rights. 



These, tvo . deci sions would appear, significant for several 
reasons. Firsts at least seven of the nine s'lipreipe Court 
3ustices agreed with the result this time. The First National 
BanJi decision^ by compSlrison^ came on a narrow 5r4 vote. But in 
addition^ the court set forth legal guidelines that can be ised 
to dete^rnine whether futui;^ restrictions on either commejrciai or 

t 

non-commercial corporate speech are valid. Thus, the Supreme 
Court has now written Constitutional standards for the kindfjl^^of \ 
materials corporate publi^ gelations ' perso^nel^^^ to 
generate — non-advertising nonetjheles^ constitute 



"corporate speech.* Court has now extended 

jDiiiLfi Consti tutional/ilM^p^^ the ki^nds of materials pTK 

practitioners produce (^fih-commercial corporate speech*) than to 



purely comnf^rcial corpjp^^ate speech. 



The C 



ii case involvVd the regulatory agency's ban 



on advertising "intended to stimulate the purchase of utility 
services." The Consolidated Edison " case involved the ban on* bill 
inserts discussing "controversial issues of public policy" such 
as "the desirability of futureT development of nuclear power." 

' ^ \ \ • . . ^ . , ^ 

The two cases gave the Supreme Court an opportunity to clarify ^ 
the differences between the Constitutional protection available 
when a corporation advertises and. when it. engages in non- 
comi^ercial speech. , 

In separate opinions deciding thestwo cases. Justice Lewis 
Powell said corporate speech is Constitutionally protected if it 
concerns "lawful activity" and is not misleading or fraudulent. 

17 



\ 



20 



Any statedaw or regulation that abridges corporate speech rights 
be narrowly dr^awn and justified by com pelling ptate 
interests, . ^ 

When the speech ^n question is purely commercial corporate 
echr '^he court in Central ^udsori set down a four-part test to 
terrains whether government restrictions ate permissible. ■ 

First; the speech rflJst be lawful and truthful. If thatj 

\' . . . ■ ■ - ^ ' ' \ 

requirement is met, government restrictions are permissible only/ 

if three additional requirela.&Qit8^are satisfied: 1) the claimed 

government interest that justifies the restrictions 15 

'substantial; 2) the Regulation directly advances the "governmentalx 

interest in question; and 3) the regulation is not' more broad: 

than needed to fulfill the governmental interest.^*' \; 

Where non-co m m ere i^ corpota'te speech is involved (e.g. , 

issue-oriented materials' mailed with b utility bill)^ the court 

in ConBolidat'edaj^pdisQn suggested an even tougher scrutiny of \ 

government restpictions. In this case, government restrictions f \ 

are justified only if one of these three conditions is met: 1) / 




the- Restriction ia question is a "precisely drawn means of 
serving a compelling state interest;" 2) the restriction is 

' ^ ^ , V 

required to fdlfill a "significant government Interest" and 
merely regulates time, place and manner , leaving open "ampvLe 
alternate channels for communication;" or -3) there is a narrowl 
drawn restriction on speech under a few special circumstancei; 
where disruption of government activities must be avoided, su) 
as at a military base.^^ 

What does all of this mean? It means the standards c^re 
slightly different for commercial advertising than they are fo\ 
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non-coininercial corporate speech, C^romdrcial advertising was 
afforded sligtftly less constitutional protection than idea- 
oriented* or image-oriented editorial materiaJ^^s of the type often 
written by p.r, practil^^erter^&t When a corporation wishes to 
speak out by preparing a brochur^and mailing it to one of its 
publics^ government censorship will no longer be pnermitted in 
most instances, , / y/ ^ 

However^ it^may require years of additional court decisions 
to clearly spej^out the rights of corpora tions under the new 
rules,4_ What is clear is that both commercial andf non-commercial 
corporate speech now enjoy substantial Constitutiwial protection^ 
something that was not txue until recently, ^ 

. ■ .3 •• 

UHRBSOLVED ISSD^ IN CORPORATE SPEECH 

In the aftermath of the Central Hudson and Consolidated 
Edison decisions, a nutllber of issues «are still unresolved. 

Perhaps the most important—and ino4t difficult—is exactly what 
th,j& terms ""commercial speech" and "non-cpmmercial corporate 
speech" mean. In a conqurring opinion in Central Hudponf Justice 
John Paul Stevens criticized the Aiajority for not defining these 
terms adequately, Powell first described commercial speech as 
"expression related solely to the economic interest of the 
speaker and its audience" and then called it "speech proposing a 
commercial transaction."^^ stev/ens said the first definition was 
too^broad, the second too narifow. It may talce years f9r the 
courts to develop an adequate definition of commercial speech,, ' 
Perhaps commercial speech, ^like obscenity, ijs a legal term so 
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amorphous as to defy definition in the long run.^^ 

Also, of course, these two Supreme Court decisions give us', 
only the-bar,e outUnes of the test to be applied to laws and 
regulations that apparently abridge coirporations' First Amendment ^ 
rights. Filling in the specifics will |iave to be done on a case 
by case basis, perhaps over many years. ^ ^ 

In mid-198^, tH'e Supreme^ Court handed down still another 
commercial speech decision that created more questions than it 

V / 

answered, i!£iiQiD£difl i*. SAH £ifia£.28 in that case, the high 
court invalidated an ordnance in ^he city of San Diego, (^alif., 
that prohibited virtually all billboards along highways. Six of 
the nine justices agreed that the San Diego ordinance was 
unconstitutional^ but no more than four justices could agr^e on 

th* reasoning. ^ \ V 

/ 

Four justices joined i^an opinion by Byron White tl\at said 

the ordinance was merely too l^oad because it banned political as 

^>/ell as commercial billboards. They suggested/that a more 

nj^rowly drawn- ordinance merely forbidding commercial billboards 
*^ , ... - . T 

woul^ be acceptible. Only two justices (HafJy Blackmun and 

.William Brennan) took the position that coraroer-cial billboards as 

well^as political ones were fully protected by the First 

Amendment. The three re^jiaining justices said they felt even an 

ordinance banning political billboards ^uld' be constitutional. 

Thus, while San Diego's anti-billboard ordinance was 

overturned, the decision was no great victory for the advocates 

of corporate freedom of speech. may be that the high court 

will now uphold other anti-billboard laws that are more narrowly 

drawn.* It seems clear that a majority of the justices would 
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support a corporation's right to expfresis its views on a public 
issue by means of billboards, but perhaps nojti its right to 
Ndeliver a coroinercial message in that medium^ ^ 

Anotl^er untesolve^/ problem will^^^biTdetermining just when it 
1^ Constitutionally permissible for laws and regulations t;Q^ 
single out corporations, forbidding them to do Ithings that fall 
•within the Constitutional riglfts^ of individuals. We already have 
some guidance from the' courts in connection with contributions to 
political campaigns. In Buckley v. v^legf^^, the Supreme Court 
.overturned a federal law that prohibited individual- contri]3Utions^ 
to political candidates in excess of $1000 per candidate in a 
given election catopaign. However,, the courts have repeatedly 
upheld restrictions on corporate contributions to partisan. 



campaigns, and the Supreme Court spoke approvingly of .such 
r^rictions in £iJLat Rational Bank, 30 

^ There are undoubtMly other timers when corporations may be 
treated differently than individuals in the First Amendment 
arena. For example, one of the problems with including corporate 
p.t. materials with utility bills, /cited by the New York Public 
Service Commission in Central Hudson , i^s that those who receive 
the bills are something of a captive audience. The Suprem* Court 
suggested that, just as those who encounter offensive political 
materials on a street corner may look away or walk away, 
ratepayers may avoid objectionable material ^ "transferring the 
bill insert from envelope to wastebasket.^^l However, that 
doesn't solve the problem as readily as it does when individuals 
are proselytizing on street corners, because important 



information about pending rate increases or service changes may 

be cofitained in a circular that some consider offensive. It may 

be that this "captive audience" problem will someday be used to 
f 

justify court'decisions allowing corporate spetet^ to be 'Vbridged 
when individual speech may not be; ^ 

Another di^erence between corpora^te speech and individual 
speech that courts must address in delineating the dimensions of 
corporate freedam is the question of who pays the bill. When an 
individual engages, in politicaf activity on a street corner, the 
, price tag. for the public is minimal. But when a corporat^ion 
engagesyln either advertising or public relations activity, ^ the 
.cost may well be passed along to -the consumer^ or perhaps to 
government. This problem led to a notable New Yoifk Court of 
Appeals decision in November, 1980, Rochester Electric and Gas 
CQafjg^ Public Service Comm ission . 32 that case, N^ 4|^pt^^ 

Jmghest court' refused to allow utility company to pass along ito 
\ratepayers some $270,000 in costs for corporate public relations 
activities. The ct>urt saird consumer s' funds could be used for 
"informational" materials, but not for materials to promote the 
company's image. Should this state court decision be followed 
widely, it will put the courts in thi^osition of having to 
evaluate public relations materials to determine which are 
Constitutionally protected and-which are not. 

These kinds of problems place obvious limitations on the 
First Amendment rights of corporations. Perhaps corporations 
^will never have rights co-extensive with those of individuals. 
But after an era when corporations had no First Amendment rights 
whatsoever, the last few years have brought a dramatic 

22 



improvement, Jt has been just three years since corporations 
vere emancipated by the landmark Fiij;^ t National Bank v> Bellot^ti 
decision. Although many^ important questions remain unr^soLyed,,; 
corporate public relations practiti crier s tod ay' have 
Constitutional right^ their predecessors a decade ac|o could only- 
dream of, f 
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